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WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 
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Application Papers 
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Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121 (d). 
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DETAILED ACTION 

Specification 

The specification is objected to as failing to provide proper antecedent basis for 
the claimed subject matter. See 37 CFR 1 .75(d)(1) and MPEP § 608.01 (o). Correction 
of the following is required: The term "second fit range" is not supported by the 
originally filed specification. 

Claim Rejections - 35 USC §112 

The following is a quotation of the first paragraph of 35 U.S.C. 1 1 2: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

Claims 29 - 36 are rejected under 35 U.S.C. 112, first paragraph, because the 
specification, while being enabling for additional components being added in a manner 
so as not to tie up more than 220mm of the potential 370mm fit range, does not 
reasonably provide enablement for a component providing a fit range not greater than 
about 1 50mm less. The specification does not enable any person skilled in the art to 
which it pertains, or with which it is most nearly connected, to make and/or use the 
invention commensurate in scope with these claims. 

150mm less could reasonably include 151mm or even 155m which according to 
the instant specification is unacceptable and unsupported. 
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Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1 - 6, 16 - 17, 22 - 23 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Ando et al. (US 5,370,634). 

With respect to claims 1 and 2, Ando et al. (hereinafter "Ando") discloses a 
prefastened, refastenable absorbent article, comprising: an outer cover 
extensible in a lateral direction of the prefastened absorbent article and 
having a moisture barrier; a bodyside liner at least partially bonded to the 
outer cover and extensible in the lateral direction; and an absorbent core 
positioned between the outer cover and the body side liner; the outer cover, 
bodyside liner and the absorbent core defining a chassis having a waist 
opening, wherein the prefastened absorbent article has a percent fit range of 
at least about 33% as set forth in col. 4, lines 1 1 - 26 and in the figures. 

The examiner contends that the claimed percent fit range is a product by process 
limitation that does not lend anything structurally to the claim. The applicant is 
reminded that: 

"[E]ven though product-by-process claims are limited by and defined by the 
process, determination of patentability is based on the product itself. The patentability 
of a product does not depend on its method of production. If the product in the product- 
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by-process claim is the same as or obvious from a product of the prior art, the claim is 
unpatentable even though the prior product was made by a different process." In re 
Thorpe, 777 F.2d 695, 698, 227 USPQ 964, 966 (Fed. Cir. 1985) (citations omitted). 

As to claim 3, Ando discloses a prefastened absorbent article further comprising 
an elastic fit panel (10) attached to the chassis as set forth in 
figure 1. 

With reference to claim 4, Ando discloses a prefastened absorbent article 
wherein the chassis further comprises an elastic first side panel (14) and a laterally 
opposing elastic second side panel (14) as set forth in figures 1 - 2. 

Regarding claim 5, Ando discloses a prefastened absorbent article further 
comprising a first fastener (6) bonded to the first side panel and a laterally opposing 
second fastener (6) bonded to the second side panel as set forth in figures 1 - 2. 

With respect to claim 6, Ando discloses a prefastened absorbent article further 
comprising at least one attachment panel (8) attached to a front waist region of the 
absorbent article, wherein each of the first fastener and the second fastener are 
releasably attached to the attachment panel as set forth in col. 6, lines 38 - 41 . 

As to claims 16 and 1 7, Ando discloses a prefastened absorbent article 
comprising a diaper and/or training pants as set forth in the figures. 

With reference to claim 22, Ando discloses a prefastened absorbent article, 
comprising: a chassis having a front waist region, a back waist region and a crotch 
region intermediate the front waist region and the back waist region, the chassis 
defining a waist opening; an outer cover having a moisture barrier; a bodyside liner at 
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least partially bonded to the outer cover; and an absorbent core positioned between 
the outer cover and the bodyside liner as set forth in col. 4, lines 1 1 - 26 and in the 
figures. 

Regarding claim 23, Ando discloses a prefastened absorbent article wherein the 
chassis comprises an elastic material as set forth in col. 2, 
lines 31 - 48. 

Claims 1 - 3, 1 0 - 1 2, 1 5 - 1 7, 22 - 23 and 26 - 28 are rejected under 35 
U.S.C. 102(b) as being anticipated by Arndt et al. (WO 99/55265). 

With respect to claims 1 and 2, Arndt et al. (hereinafter "Arndt") discloses a 
prefastened, refastenable absorbent article, comprising: an outer cover 
extensible in a lateral direction of the prefastened absorbent article and 
having a moisture barrier; a bodyside liner at least partially bonded to the 
outer cover and extensible in the lateral direction; and an absorbent core 
positioned between the outer cover and the body side liner; the outer cover, 
bodyside liner and the absorbent core defining a chassis having a waist 
opening, wherein the prefastened absorbent article has a percent fit range of 
at least about 33% as set forth on page 9, 1 st paragraph. 

The examiner contends that the claimed percent fit range is a product by process 
limitation that does not lend anything structurally to the claim. The applicant is 
reminded that: 
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"[E]ven though product-by-process claims are limited by and defined by the 
process, determination of patentability is based on the product itself. The patentability 
of a product does not depend on its method of production. If the product in the product- 
by-process claim is the same as or obvious from a product of the prior art, the claim is 
unpatentable even though the prior product was made by a different process." In re 
Thorpe, 777 F.2d 695, 698, 227 USPQ 964, 966 (Fed. Cir. 1985) (citations omitted). 

As to claim 3, Arndt discloses a prefastened absorbent article further comprising 
an elastic fit panel attached to the chassis as set forth on page 9, 1 st paragraph. 

With reference to claims 1 0 and 26 - 27, Arndt discloses a prefastened 
absorbent article of claim 1 , further comprising a spacer material at least partially 
bonded to the outer cover as set forth on page 71 , 1 st full paragraph. 

With reference to claims 11-12, Arndt discloses a prefastened absorbent article 
further comprising at least one extensible containment flap positioned along a first side 
edge of the prefastened absorbent article and a second 
extensible containment flap positioned along a laterally opposing second side 
edge of the prefastened absorbent article as set forth on page 9, 1 st paragraph. 

As to claim 1 5, Arndt discloses a prefastened absorbent article further comprising 
a surge layer, the surge layer one of elastic and extensible in a lateral direction of the 
prefastened absorbent article as set forth on page 70, last paragraph. 

As to claims 16 and 17, Arndt discloses a prefastened absorbent article 
comprising a diaper and/or training pants as set forth in figure 1 . 
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With reference to claim 22, Arndt discloses a prefastened absorbent article, 
comprising: a chassis having a front waist region, a back waist region and a crotch 
region intermediate the front waist region and the back waist region, the chassis 
defining a waist opening; an outer cover having a moisture barrier; a bodyside liner at 
least partially bonded to the outer cover; and an absorbent core positioned between 
the outer cover and the bodyside liner as set forth on page 9, 1 st paragraph. 

Regarding claim 23, Arndt discloses a prefastened absorbent article wherein the 
chassis comprises an elastic material as set forth on page 9, 1 st paragraph. 

With reference to claim 28, see the rejection of claims 1 , 10 - 12 and 15. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 7 - 9, 13 - 14, 24 and 25 rejected under 35 U.S.C. 103(a) as being 
unpatentable over Ando et al. (US 5,370,634). 

The difference between Ando and claim 7 is the provision that the attachment 
panel comprises a loop material, which is extensible in a lateral direction. 

Ando provides a tape fastener as opposed to a hook and loop type fastener as 
set forth in col. 4, lines 29 - 37. 
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It would have been obvious to modify the fastener of Ando by providing a hook 
and loop type fastener instead of a tape fastener since the substitution of one fastener 
for another is within the level of one of ordinary skill in the art. 

With respect to claim 8, Ando teaches a first fastener and the second fastener 
are laterally separated by at least about 2.0 inches with respect to the attachment 
panel as set forth in col. 10, lines 12-36. 

As to claim 9, Ando teaches an attachment panel that is passively bonded to a 
back waist region of the absorbent article as set forth in col. 7, line 67 to 
col. 8, line 16. 

As to claims 13 and 14, see the rejections of claims 7 and 8. 

The difference between Ando and claim 24 is the provision that the outer cover 
and the bodyside liner are one of elastic and extensible in a certain direction. 

Ando discloses an outer cover and the bodyside liner that are one of elastic and 
extensible as set forth in col. 5, lines 30 - 54. 

Absent a teaching of criticality and/or unexpected result, the examiner contends 
that the direction in which the materials are one of elastic and extensible is an obvious 
matter of design choice that does not patentably distinguish the claimed invention from 
the prior art. 

As to claim 25, see the rejection of claim 24. 

Response to Arguments 

Applicant's arguments filed May 25, 2005 have been fully considered but they are 
not persuasive. 
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With respect to the applicant's argument that neither Ando nor Arndt disclose an 
outer cover and/or bodyside liner that is extensible in a lateral direction, the examiner 
disagrees. The term extensible is defined as being capable of being stretched. Both 
references utilize materials that are capable of being stretched in the lateral direction as 
claimed even though the materials may not expressly teach such stretching. 

While the examiner maintains that the claimed "percent fit range" is a product by 
process limitation because the applicant is attempting to define the invention by what it 
does rather than by what it is, the examiner also makes note of the fact that the 
originally filed specification discloses that the percent fit range can be achieved by 
"mixing and matching" various components which are included in both the Ando and 
Arndt reference. 

Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. 
See MPEP § 706.07(a). Applicant is reminded of the extension of time policy as set 
forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
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the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Michele Kidwell whose telephone number is 
571-272-4935. The examiner can normally be reached on Monday thru Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tatyana Zalukaeva can be reached on 571-272-1 115. The fax phone 
number for the organization where this application or proceeding is assigned is 
571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-91 99 (IN USA OR CANADA) or 571 -272-1 000. 




Michele Kidwell 
Primary Examiner 
Art Unit 3761 



